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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Judge Walker D. Miller 

Civil Action No. 04-WM-548 (PAC) 

FONOVISA, INC., 

F 

!JMiTED STATES DISTRICT CWET 
DENVER, CC!-ClPAG3 

CAPITOL RECORDS, CNC., 
-* MAVERICK RECORDING CO., k ~ z  - .  y. 82604 

LONDON-SIRE RECORDS INC., GREGORY C. LP.;~C-~AM 
ARISTA RECORDS, INC., cLI-2K 

BMG MUSIC, - 
INTERSCOPE RECORDS, 
PRlORITY RECORDS LLC, 
SONY MUSIC ENTERTAINMENT INC., 
VIRGIN RECORDS AMERICA, IMC., 
UMG RECORDINGS, INC., 
WARNER BROS. RECORDS INC., 
MOTOWN RECORD COMPANY, L.P., 
ELEKTRA ENTERTAINMENT GROUP INC., and 
ATLANTIC RECORDING CORPORATION, 

Plaintiffs, 
v. 

DOES 1-67, 

Defendants. 

ORDER 

Miller, J. 

This matter is before meon the Plaintiffs' Ex Parte Application for Leave to Take 

Immediate Discovery ("Application"), filed March 23,2004. Having considered the 

Application, Pfainti*' memomndum of law in support of the Application, and the 

Declaration of Jonathan Whitehead, I conclude that the Application should be granted, 

as modified below. 

On March 23, 2004, Ptaintiffs filed a complaint for copyright infringement against 



sixty-seven John Doe defendants ("Defendantsn). The complaint alleges that 

Defendants distributed and/or duplicated copyrighted sound recordings owned or 

controlled by the Plaintiffs without Plaintiffs' authorization via an online media 

distribution system in violation of 17 U.S.C. $501. However, Plaintiffs are only able to 

identify ~efenaants with an unique Internet Protocol ('IF) address; they daiiot know . 

Defendants' names or any other identifying information. 

Consequently, Plaintiffs seek permission to obtain immediate discovery from 

Defendants' Internet Service Provider ("ISPn), Level 3 Communications, LLC ("Level 37, 

whose subscriber activity log files would allow Plaintiffs to discover Defendants' 

identities. Specifically, they wish to serve a subpoena on Level 3 pursuant to Fed. R. 

Civ. P. 45, seeking each Defendant's true name, address, telephone number, e-mil 

address, and Media Access Control ("MACw) address.' 

Under Fed. R. Civ. P. 26(d), 'a party may not seek discovery from any source 

before the parties have conferred as required by Rule 26(f)," unless authorized by a 

court order or agreement of the parties or when otherwise allowed under the Rules of 

Civil Procedure. A court order allowing expedited discovery will issue only upon a 

showing of good cause. Qwest Communications I n a  Inc. v. Worldquest Networks, 

Inc., 21 3 F.R.D. 41 8,419 (D. Colo. 2003); Pod-nets, LLC v. Northern Feed & Bean of 

Lucerne LLC, 204 F.R.D. 675,676 (D. Colo. 2002). 

Here, PIaintiffs argue that their immediate need of the data in the subscriber 

'A MAC address is the hardware address that uniquely identifies each node, or 
processing location (such as a computer), of a network. See Webopedia, at 
h~p;llwww.webopedia.comlTERMIWMAC-address.html (accessed Apr. 5,2004). 



activity logs establishes good cause. They indicate that ISPs such as Level 3 typically 

keep these logs for brief periods of time before erasing the data they contain. Plaintiffs 

might never identify the Defendants without obtaining access to the data contained in 

the logs. See Ded. Johnathan Whitehead Supp. Ex Parte App., at 7 22. 
-- 

Under tf%ese circumstances, Plaintiffs have established good cause: -Good 

cause exists where the evidence sought "may be consumed or destroyed with the 

passage of time, thereby disadvantaging one or more parties to the litigation," Qwed, 

21 3 F.R.D. at 41 9. See also Semifool, lnc. v. Tokyo Electron America, lnc., 208 F.R.D. 

273,276 (N.D.Cal. 2002) (Good cause exists where "the need for expedited discovery, 

in consideration of the administration of justice, outweighs the prejudice to the 

responding party"). 

However, given the fact that Plaintiffs' Appljcation was ex parte, Plaintiffs should 

serve a copy of this Order along with the subpoena. Further, Level 3 may move to 

quash the subpoena within ten days of being sewed with the subpoena. 

Accordingly, it is ORDERED: 

I. Plaintiffs' Ex parte Application for Leave to Take Immediate Discovery, 

filed March 23,2004, is granted. Plaintiffs rnay serve a Rule 45 subpoena 

upon Level 3 Communications, .LLC that seeks information sufficient to 

identify each Defendant's true name, address, telephone number, e-mail 

address, and Media Access Control address. 

2. Any infomtion disclosed to Plaintiffs in response to the subpoena may 

be used by Plaintiffs solely for the purpose of protecting Plaintiffs' rights 



under the Copyright Act as set forth in the Complaint. 

3. . Plaintiffs' shall serve Level 3 Communications, LLC with a copy of this 

Order along with the subpoena. 

4. If Levet 3 Communications, LLC wishes to move to quash the subpoena, it 

&st do so within ten days of b . . 

DATED at Denver, Colorado, this 1 

United States District Judge 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Judge Walker D. Miller 

CERTIFICATE OF MAILING 

Case ~o.04-k%d-548 - .  - 

Copies of this Order were served by delivery; or depositing the same in the United 
States mil, postage prepaid, addressed to the persons listed below: 

Richard L. Gabriel 
Timothy M. Reynolds 
Hoime Roberts & Owen LLP 
DC Box 7 

Magistrate Judge Patricia Coan 

Dated: April f 2004 



EXHIBIT 23 



From:SOBLE & RWE LLP 734 662 0552 04/12/2004 1633 #lo2 P.002/003 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

WARNER BROS. ECORDS LNC., a 
Delaware corporation; BMG MUSIC, a New 
York general partnership; SONY MUSIC Hon. : Gerald E. Rosa  
ENTERTAINMENT INC., a Delaware Case : 04-71058 
corporation; MAVERICK RECORDING 
COMPANY, a California joint venture; UMG 
RECORDINGS, INC., a Delaware corporation; 

Fjc F D  
-. 

ELEKTRA ENTERTAINMENT GROUP 
INC., a Delaware corporation; INTERSCOPE ApR 3 5 2~ 
RECORDS, a California general partnership; Ci. . - 
VIRGIN RECORDS AMERICA, INC., a c 
California corporation; A T A W C  
RECORDIKG CORPORATION, a Delaware 
corporation; CAPITOL RECORDS, INC., a 
Delaware corporation; and CAPlTOL 
RECORDS, INC., a Delaware corporation, 

Plaintiffs, 

DOES 1 - 9, 

Defendants. 
/ 

JONATHAN D. ROWE (P35384) 
MA'Il'HEW E. KRICHBAUM ('52491) 
SOBLE & ROWE, LLP 
Attorneys for Plaintiff 
221 North Main Street, Suite 200 
Ann Arbor, Michigan 48 104 
(734) 996 5600 

ORDER GRANTING PLAINTIF'FS' EXPARTEMOTION FOR LEAVE 
TO TAKE IMMEDIATE DISCOVERY 

Upon the Ex Parte Motion of Plaintiffs for h a v e  to Take Immediate Discovery, 

the supporting Memorandum of Law, and the declaration of Jonathan Whitehead and the exhibit 

thereto, it is hereby: 



From:SOBLE & ROE LLP 

ORDERED that Plaintiffs may serve immediate discovery on the University of 

Michigan to obtain the identity of each Doe Defendant by serving a Rule 45 subpoena that seeks 

information sufficient to identify each Doe Defendant, including the name, address, teIephone 

number, e-mail address, and Media Access ControI addresses for each Defendant. 

IT IS FURTHER ORDERED THAT any information disclosed to Plaintiffs in 

response to the Rule 45 subpoena may be used by Plaintiffs solely for the purpose of protecting 

Plaintiffs' rights under the Copyright Act. 

Dated: y-5.- bi/ OWEWEPI 

United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 

ATLANTIC RECORDING ) Case No. 1:04CV3 16 
CORPORATION, a Delaware corporation; 
PRIORlTY RECORDS LLC, a California 
limited liability company; WARNER BROS. 
RECORDS MC., a Delaware corporation; 
VIRGIN RECORDS AMERICA, INC., a 
California corporation; ARISTA RECORDS, 
NC., a Delaware corporation; BMG 
MUSIC, a New York general partnership; 
CAPITOL RECORDS, INC., a Delaware 
corporation; FONOVISA, INC., a California 
corporation; INTERSCOPE WCORDS, a 
California general partnership; ELEKTRA 
ENTERTAINMENT GROUP INC., a 
Delaware corporation; MOTOWN RECORD 
COMPANY, L.P., a California limited 
partnership; MAVERICK RECORDING 
COMPANY, a Caiifomia joint venture; 
UMG RECORDINGS, INC., a Delaware 
corporation; and SONY MUSIC 
ENTERTAINMENT MC., a Delaware 
corporation, 

Plaintiffs, 

Does 1 - 13, 

Defendants. 

&RU, U.S. DtSTRET COU??T 
MEXANORIA, WRGIN~A 

ORDER GRANTING PLAINTIFFS' MOTION FOR LEAVE TO TAKE IMMEDIATE 

DISCOVERY 

Upon the Motion of Plaintiffs for Leave to Take Immediate Discovery and the 

supporting Memorandum of Law, and the declaration of Jonathan Wtehead and the exhibit 

thereto, it is hereby: 



ORDERED that Plaintiffs may serve immediate discovery on America Online, 

Inc. to obtain the identity of each Doe Defendant by serving a Rule 45 subpoena that seeks 

information sufftcient to identify each Doe Defendant, including the name, address, telephone 

number, e-mail address? and Media Access Control addresses for each Defendant. 

IT IS FURTHER ORDERED THAT any information disclosed to Plaintiffs in 

response to the Rule 45 subpoena may be used by Plaintiffs solely for the purpose of protecting 

Plaintiffs' rights under the Copyright Act. 
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IN THE UNITED STATES DISTRICT COURT e t? , ,n  i-, * . - , , ,f,,: ,j ;;-I 9: 32 
FOR THE EASTERN DISTRICT OF TEXAS --. .. r- ---- 

SHERMAN DIVISION . : - .</ t>-~. / ' i> 1 : :.:?i 

ARISTA RECORDS, INC., a Delaware 5 AV- q -- - --- corporation; SONY MUSIC 9 
E N T E R T A W N T  INC., a Delaware 4 
corporation; MAVERICK RECORDING 4 
COMPANY, a California joint venture; 5 
FONOVISA, MC., a California corporation; Case NO.: q . 0 q d 9 3  
WARNER BROS. RECORDS INC., a 9 
Delaware corporation; WMG RECORDINGS, § 
MC., a Delaware corporation; VIRGIN fi 
RECORDS AhERICA, INC., a California 3 
corpcration; MTERSCOPE RECORDS, a § 
California general partnership; PRIORITY 9 
RECORDS LLC, a California limited liability 8 
company; LOUD RECORDS, LLC, a § 
Delaware corporation; MOTOWN RECORD 
COMPANY, L.P., a California limited f j 
partnership; CAPITOL RECORDS, INC., a $ 
Delaware corporation; BMG MUSIC, a New 
York general partnership; ATLANTIC 0 
RECORDING CORPORATION, a Delaware § 
corporation; CAROLINE RECORDS, INC., a 
New York corporation; ELEKTRA 5 
ENTERTAINMENT GROUP INC., a 5 
Delaware corporation; and LONDON-SIRE $ 
RECORDS NC., a Delaware corporation, 9 

9 
Plaintiffs, 5 

8 
vs. § 

§ 
DOES 1 - 143, 0 

0 
Defendants. 9 

ORDER GRANTING PLAINTIFFS' EXPEDITED EXPARTEMOTION FOR ORDER 
PERMITTING TFfIRD-PARTY DISCOVERY PRIOR TO FED. R. CIV. P. 26(Q 

CONFEmNCE 



Upon the Ex Parte Motion of Plaintiffs for Order Permitting Third-Party 

Discovery Prior to Fed. R. Civ. P. 26(f) Conference and Memorandum of Law in Support, and 

the declaration of Jonathan Whitehead and the exhibit thereto, it is hereby: 

ORDERED that Plaintiffs may serve immediate discovery on Southwestern Bell 

Internet Services to obtain the identity of each Doe Defendant by serving a Rule 45 subpoena 

that seeks information sufficient to identify each Doe Defendant, including the name, address, 

teIephone number, e-mail address, and Media Access Controt addresses for each Defendant. 

IT IS FURlXER ORDERED THAT any information disclosed to Plaintiffs in 

response to the Rule 45 subpoena may be used by Plaintiffs solely for the pwose  of protecting 

Plaintiffs' rights under the Copyright Act. 

Dated: 3-3-3 (9'0Lf 
United States District Judge 
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IN THE UNITED STATE23 DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF 'IENNESSEE 

NASHVILLE DIVISION 

INTERSCOPE RECORDS; VIRGIN 1 
RECORDS OF AMERICA, INC; 1 
ATLANTIC RECORDING CORP; ) 
SONY MUSIC ENTERTAINMENT, 1 
INC.; ELEKTRA ENTERTAINMENT ) NO 3-04-0240 
GROUP, INC; UMG RECORDINGS, ) 
INC.; ARlSTA RECORDS, INC.; 1 
WARNER BROS. RECORDS INC.; 1 
CAPITOL RECORD, INC. ; 9 
MAVERICK RECORDING COMPANY; ) 
and BMG MUSIC ) 

1 
v. 1 

1 
DOES 1-7 1 

O R D E R  

The plaintiffs' motion for expedited discovery (Docket Entry No. 3) is GRANTED. The 

stay of discovery, pursuant to Rule 26(d) of the Federal Rules of Civil Procedure, is hereby 

LIFTED. 

If the defendants cannot be served with summons and the complaint prior to May 10, 

2004, plaintiffs' counsel shall notify the office of the undersigned to reschedule the May 10, 

2004, initial case management conference. 

It is so ORDERED. 

~ n h d s t a t e s  Magistrate Judge 

(his document was entered on 
d&& in ccmpiiznc with 

Rule 58 andfot Rub 79 (ah 

CRCP, o 
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UNITED STATES DISTRICT COURir 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DMSION 

MAR 2 5 2004 

U.S. CLERK'S OFFICE 
INDIANAPOLIS, INDIANA 

INTERSCOPE RECORDS, et d., 1 
1 

P I ~ t ~ s ,  1 
1 

V. ) CAUSE NO. 1 :04-CV-0542 DFH-TAB 
1 

JOHN DOES 1 - 5,  1 
1 

Defendants. I 

ORDER AUTHORIZING INMEDIATE DISCOVERY 

In this action for copyright infringement, plainttffs Interscope Records and 

several recording companies have moved for court permission to serve Rule 45 

subpoenas to discover the identity of five defendants. Plaintiffs have alleged 

claims of direct copyright infiingement by five defendants through use of "Peer to 

Peer" or "P2P" software over the Lnternet. 7%e defendants are identifled by 

Internet Protocol ("IP) addresses and the dates and times of the alleged 

infringements. To learn the identities of the defendants, plaintiffs need 

information &om the Internet Service Provider ("ISP") for the defendants. The ISP 

in this case is Indiana University. Plaintiffs assert that the ISP should be able to 

identify the five defendants easily using the available information. 



Plaintiffs seek an order authoridng immediate discovery because lSPs 

typically erase or overwrite data in a relatively short time period. In such 

circumstances, expedited discovery is needed to avoid the loss of infonnation 

about the identities of the alleged infringers. The court h d s  that plaintiffs have 

shown good cause for launching discovery at this time, and there is no identified 

defendant with whom plaintiffs could conduct a discovery conference. Because 

it appears that the infonnation plaintiffs seek may be subject to 47 U.S.C. $ 

55 1(c)(2), the court will order the subpoenaed ISP to not@ its subscribers of the 

fact that the subpoena has been received so that the subscribers may have an 

opportunity to assert any rights they might have related to the discovery. 

Accordingly, it is hereby ORDERED that plaintiffs may immediately serve 

discovery requests on Indiana University to obtairr the identities of the John Doe 

defendants by serving a Rule 45 subpoena for information identifying each 

defendant, lncludhg name, address, telephone number. e-mail address, and 

Media Access Control addresses for each defendant. Withlln seven calendar days 

after receiving the subpoena, Indiana University shall not@ the persons in 

question of the receipt of the subpoena pursuant to 47 U.S.C. $j 55 1 (c)(2), and 

Indiana University shall not respond to the subpoena until at least fourteen 

calendar days after it has notifled the persons in question. Indiana University 

shall Immediately take steps to preserve all subpoenaed infonnation. 










































